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September 20, 2016 

 

VIA ELECTRONIC SUBMISSION 

 

The Honorable Sylvia Burwell 

Department of Health and Human Services 

Centers for Medicare and Medicaid Services 

Attention: CMS-9931-NC 

P.O. Box 8010 

Baltimore, MD 21244-1850 

 

Re: CMS–9931–NC; Coverage for Contraceptive Services 

 

Dear Secretary Burwell, 

 

We respectfully submit the following comments in response to the Request for Information (RFI): 

Coverage for Contraceptive Services, published in the Federal Register on July 22, 2016 at 81 

Fed. Reg. 47741 et seq. The mission of the Public Rights/Private Conscience Project (PRPCP) is 

to bring legal academic expertise to bear on the multiple contexts in which religious liberty rights 

conflict with or undermine other fundamental rights to equality and liberty.  As such, we write to 

express our concern that any religious accommodation to the preventative services provision of 

the Affordable Care Act (ACA) that comes at the expense of employees’ and their families’ 

access to contraceptive health care risks violating the Establishment Clause of the First 

Amendment. PRPCP also houses a Racial Justice Project, which aims to explore the intersection 

between religious exemptions and racial justice and highlights the effects of overly-broad 

exemptions on communities of color. We would therefore additionally note that any alternative 

accommodation that limits seamless access to cost-free contraception would significantly affect 

women and families of color.  

 

We begin by emphasizing that the existing religious accommodation to the contraceptive 

coverage provision fully satisfies the requirements of the Religious Freedom Restoration Act 

(RFRA), and therefore no further accommodation is necessary under law. RFRA prohibits the 

government from substantially burdening the exercise of religion unless doing so is the least 

restrictive means of furthering a compelling government interest. The current accommodation 

meets this standard for two reasons: first, it does not impose a burden, much less one that is 

substantial in nature, on religious exercise and second, it is the least restrictive means of 

furthering the government’s compelling interests in ensuring access to contraceptives, a necessary 

part of basic preventative health care, and avoiding violations of the Establishment Clause.
1
  

 

As all but one of the Courts of Appeals that have heard these challenges have held, the current 

accommodation does not impose a substantial burden on the objecting organizations’ exercise of 

religion.
2
 Rather, as one Court has explained, “[t]he acts that violate their faith are the acts of the 
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government, insurers, and third-party administrators, but RFRA does not entitle them to block 

third parties from engaging in conduct with which they disagree.”
3
 Put another way, “[r]eligious 

objectors do not suffer substantial burdens under RFRA where the only harm to them is that they 

sincerely feel aggrieved by their inability to prevent what other people would do to fulfill 

regulatory objectives after they opt out.”
4
  These holdings were not repudiated by the Supreme 

Court’s ruling in Zubik v. Burwell, which explicitly did “not decide whether petitioners’ religious 

exercise has been substantially burdened.”
5
  

 

Even if the nonprofits could demonstrate a burden on their free exercise, the current 

accommodation is nevertheless the least restrictive means of furthering at least two compelling 

interests: ensuring access to cost-free contraceptives and, as will be discussed in the subsequent 

section, avoiding possible violations of the Establishment Clause of the First Amendment. Both 

of the two alternate accommodations suggested in the RFI would impair employees’ ability to 

receive seamless access to cost-free contraceptive coverage. One alternative would allow 

employers to request that they be exempted from providing contraceptive coverage verbally 

rather than through a written form. Such an accommodation leaves ample opportunity for 

miscommunications and disputes between employers, health plans, and the government, which 

could leave employees without adequate health coverage and impede enforcement of the 

preventative care mandate. Further, there is no reason to believe that those employers who have 

objected to providing a written notice of their need for an accommodation would be willing to do 

so orally.  

 

The other proposed alternative would require health plans to create contraceptive-only policies, 

and require employees to affirmatively enroll in these policies. Such an alternative, as 

commentators have already noted, would raise a host of administrative and financial problems.
6
 

In addition, by requiring employees to affirmatively enroll in the contraceptive-only plans, this 

accommodation would eliminate the seamless access to contraceptive coverage that the 

preventive services provision was intended to guarantee.  

 

Any Alternative Accommodation That Would Impose Harms on Employees and Their Families 

Risks Violating the Establishment Clause 

 

As we have stated above, the existing accommodation does not violate the religious rights of 

objecting employers under RFRA. Furthermore, any new regulation that would shift the burden 

of a religious accommodation from employers onto employees and their families risks violating 

the First Amendment’s Establishment Clause. A clear line of cases from the Supreme Court has 

held that where a religious accommodation created by the government imposes serious harms on 

other private individuals, it ceases to be a valid protection of personal faith and instead becomes 
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an unconstitutional establishment of religion.
7
 This restriction on overly-broad religious 

accommodations, discussed more fully in the Zubik amicus brief submitted by church-state 

scholars, “prevents the government from accommodating the religious exercise of believers by 

exacting a significant price from a discrete group of third parties who do not share their beliefs.”
8
  

In particular, exemptions from laws and policies that prohibit discrimination run the risk of First 

Amendment violations. As the U.S. Commission in Civil Rights recently found in a report 

examining conflicts between religious liberty and civil rights, “[o]verly-broad religious 

exemptions unduly burden nondiscrimination laws and policies” and as such “[t]he First 

Amendment’s Establishment Clause constricts the ability of government actors to curtail private 

citizens’ rights to the protections of non-discrimination laws and policies.”
9
 

 

Both of the alternative accommodations put forth in the RFI would impose a significant harm on 

non-beneficiaries, most notably employees and their families. The first alternative, by providing 

ample opportunity for confusion, misrepresentation, and further RFRA litigation, would make 

employees susceptible to extensive gaps in necessary contraceptive coverage. Further, by making 

enforcement of the contraceptive mandate significantly more difficult, it would impose costs on 

both employees and the government. The second alternative would impose significant burdens on 

third parties by requiring health plans to create, and employees to seek out and enroll in, 

contraceptive-only health plans. These plans would likely face substantial administrative and 

financial difficulties. Furthermore, they would result in fewer employees and families having 

adequate access to contraceptive health care.  

 

Any alteration of the religious accommodation contained in current law must not shift the cost of 

the accommodation onto others or unduly burden their right to health care on a non-

discriminatory basis, or it risks violating the constitutional ban on government establishment of 

religion. Both the accommodations outlined in the RFI would impose meaningful burdens on 

non-beneficiaries, and should be rejected.  
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Seamless Access to Cost-free Contraceptive Care is Especially Important for Women and 

Communities of Color 

 

PRPCP’s Racial Justice Project examines the effects of overly-broad religious exemptions and 

accommodations on communities of color. Our Racial Justice Project’s work and research has 

found a high need for seamless access to cost-free contraceptive coverage in communities of 

color. Women of color have higher unintended pregnancy and abortion rates than their white 

counterparts. More than half (fifty-five percent) of all abortions in the United States are 

performed on women of color.
10

 These women face increasing difficulties in accessing care, as 

abortion clinics across the country are closing due to the burdens imposed by oppressive 

ideological regulations that are not justified by concerns for health or safety. Such closings are 

making it harder for many low-income women and women of color to have an abortion, since 

many cannot afford to cover the costs associated with traveling long distances to obtain care. 

Moreover, some women have resorted to self-induced abortion,
11

 which can have serious health 

and legal consequences. 

  

Eliminating disparities in reproductive health care, including high rates of unintended pregnancy, 

involves increasing access to contraception and family planning resources. Access to 

contraception allows women of color to plan whether and when they will have a child, which 

research has shown provides them with greater financial stability and freedom.
12

 Many women of 

color, who on average earn significantly less than white women, cannot afford to pay for quality 

contraception. For example, the IUD is considered the most effective form of contraception 

available on the market today and costs between $500.00 and $1,000.00 without insurance. 

Because of its high cost, among other factors, only six percent of Black women have used IUDs 

compared with seventy-eight percent who have used birth control pills,
13

 which have higher user 

failure rates.
14

 Providing women of color with access to contraceptive coverage at no additional 

cost will help to reduce the reproductive health disparities that we see in communities of color. 

This is an important first step in ameliorating the overall health disparities between women of 

color and white women in the United States. 
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We do not believe that there is any legal requirement to modify the existing religious 

accommodation of the contraceptive coverage provision. If, however, the Department chooses to 

do so, it must ensure that the new accommodation does not impose a significant cost or harm on 

third parties including employees, their families, or insurance providers. So too, the Department 

must tailor any accommodation in such a way as to avoid unduly burdening the right to health 

care on a non-discriminatory basis. This is necessary in order to avoid a violation of the 

Establishment Clause and to ensure that employees, and especially vulnerable populations, have 

adequate access to necessary and preventative health services. 

 

Thank you for the opportunity to provide these comments. If you have any questions, please do 

not hesitate to contact us at 212-854-0167. 

 

Sincerely, 

 

Katherine Franke Elizabeth Reiner Platt Kira Shepherd 

Faculty Director Director  Director of Racial Justice 

 

Public Rights/Private Conscience Project 

Center for Gender and Sexuality Law 

Columbia Law School 


